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Section 1 – About this Consultation

1.1 
Purpose

This consultation seeks views from across the United Kingdom on amendments to the REACH Enforcement Regulations 2008.  The intention is to maintain the existing UK approach to managing the legacy of asbestos, which was in widespread use before it was prohibited in 1999.

This consultation does not result from any change in EU or UK Government policy relating to asbestos.  As such, this consultation relates to the proposed technical changes in law, rather than policies for managing asbestos.

Publication of this paper initiates a four week period during which we would like to hear your views.  All responses will be carefully considered so we can decide whether amendments are needed to the proposed Regulations and administrative arrangements.

1.2 
Responding

This consultation has been issued by Defra with the Health and Safety Executive (HSE) and the Devolved Administrations (DAs) for Scotland, Wales and Northern Ireland (together referred to as Government throughout this consultation paper).

If you would like to comment please email your response by Thursday, 15 August 2013 to:

Email:  reachteam@defra.gsi.gov.uk
Alternatively if you do not have access to email you can send your response to:

Visaly Muthusamy
Chemicals and Emerging Technologies
Defra
Area 3B, Nobel House
17, Smith Square
London
SW1P 3JR

Fax: 020 7238 1602

Respondents in Scotland, Wales and Northern Ireland may wish to copy their responses to the relevant Devolved Administration.

For Scotland:  

Rob Morris, Scottish Government, Area 1-H North, Victoria Quay, EH6 6QQ.  email: rob.morris@scotland.gsi.gov.uk 
For Wales:  

Martin McVay, Welsh Government, Floor 3 South, Cathays Park, Cardiff, CF10 3NQ.  email:  martin.mcvay@Wales.gsi.gov.uk
For Northern Ireland:  

Barry McAuley, Environmental Policy Division, Department for the Environment, Goodwood House, 44-58 May Street, Town Parks, Belfast, BT1 4NN.  email:  barry.mcauley@doeni.gsi.gov.uk
When responding please state whether you are responding as an individual or representing the views of an organisation.  If responding on behalf of an organisation, please make it clear who the organisation represents and, where applicable, how the views of members were assembled.

The Secretary of State for Environment, Food and Rural Affairs is the data controller, as defined in Section 1 of the Data Protection Act 1998 (DPA), in respect of any ‘personal data’ that you provide to Defra in response to this consultation exercise.  ‘Personal data’ is information about an individual such as their name, contact details and opinions.

In line with Defra’s policy of openness, at the end of the consultation period copies of the responses we receive may be made publicly available, in whole or in part.  The information they contain may also be published in a summary of responses.  If you do not wish all or part of your response (including your identity) to be made public, you must state in the response which parts you wish us to keep confidential.  Any confidentiality disclaimer generated by your IT system in e-mail responses will not be treated as such a request.  You should also be aware that there may be circumstances in which Defra will be required to communicate information to third parties on request, in order to comply with its obligations under the Freedom of Information Act 2000 and the Environmental Information Regulations 2004.

Comments or complaints about the consultation process (as opposed to comments about the issue which is the subject of the consultation) should be addressed to Defra’s Consultation Coordinator, Rm 629, 9 Milbank, 17 Smith Square, London, SW1P 3JR, email: consultation.coordinator@defra.gsi.gov.uk .

Section 2 – Background

2.1
The legal situation

The EU Regulation on the Registration, Evaluation, Authorisation and restriction of Chemicals (REACH) regulates the way chemicals are made, imported, placed on the market and used throughout Europe, and aims to ensure a high level of protection for human health and the environment from hazardous substances while ensuring the efficient functioning of the internal market.

In June 2009, REACH repealed the previous Marketing and Use Directives, which had established a system of restrictions on how certain chemicals could be placed on the market and used in the EU. The individual substance restrictions – including that for asbestos - were transferred into Annex XVII of the new Regulation.

The intention was that the scope of the individual restrictions should remain unchanged; however, a combination of some of the definitions within REACH and the unique drafting of the asbestos restriction had the effect of widening the scope so as to affect the marketing and use of second-hand articles containing asbestos.  

REACH defines certain terms that had not been defined in the Marketing and Use Directives and does so in a very broad manner:

i. ‘placing on the market’ applies to any transfer of custody, rather than to first-hand sale. It includes leasing and loans as well as permanent sale, and payment does not have to be involved;

ii. an ‘article’ is an object that is given a special shape, surface or design during production, which determines its function to a greater degree than its chemical composition.

The asbestos restriction is the only one in REACH Annex XVII to apply generically to all ‘articles’ and uses, rather than to specific types of article or use. The very broad REACH definitions of ‘placing on the market’ and ‘article’, combined with the unique nature of the asbestos restriction, has resulted in a substantial and unintended increase in the scope of the restriction from the previous situation under the Marketing and Use Directive.  The combined effect is that the ongoing placing on the market
 by both business and by members of the public of existing asbestos-containing articles which were first put into service before 1 January 2005 is prohibited
.

In order to rectify this unintended effect, REACH has been amended to allow EU member states to arrange for exemptions from the restrictions, under certain conditions that ensure a high level of protection of human health.

2.2
The practical implications

Asbestos is a naturally occurring chemical substance which was widely used in the past because of its high resistance to heat, electricity, and also to many other chemicals.  Despite these properties, asbestos has serious, well-established health risks, and its use has been strictly controlled in the UK and Europe for some years
.  However, it is still to be legitimately found in a substantial amount of existing articles that were placed into service before the restrictions came into force.

Following informal consultation the Government has concluded that the following sectors are primarily affected:

· Railways.  Many trains contain asbestos, although it is confined to places that are not accessible to passengers or other users, and these trains are made available (via leasing or sale) on a regular basis.  Relevant sectors are the national rolling stock of trains, London Underground trains, and heritage trains.

· Road transport.  It is likely that asbestos will be present in most road vehicles predating the ban on its use.  This will include heritage items but also a significant part of the second-hand market.

· Industrial equipment.  The insulating properties of asbestos mean it was historically used in a wide range of industrial applications, e.g. gaskets, rope seals, electrical switchgear.  In addition, the hire of acetylene cylinders is a trade that has been identified as being particularly affected (asbestos is used inside older cylinders to stabilise the acetylene).

· Museums.  Asbestos-containing articles make up a substantial proportion of some museums’ collections (particularly industrial and transport items), and their cultural value is extremely difficult to quantify. Loaning items between museum collections falls within the REACH definition of “placing on the market”.

The established policy position based on up-to-date understanding of the risks is that as long as the asbestos is in good condition and properly managed it is safer to leave it in situ than require mandatory removal of all asbestos content.  However, full application of the restriction to second-hand articles may well encourage vendors to attempt to remove asbestos from the articles to allow a sale to go ahead and would increase the potential risk of damage to health.

In many cases, the asbestos may be inaccessible or structural so its removal would create an unnecessary and disproportionate health risk from exposure.  In addition, removal of the asbestos may not be cost effective, or it may be integral to the article’s purpose.  In these situations mandatory removal of the asbestos, without which the article could not be placed on the market, would instead be likely to result in the article being disposed of before the end of its service life.  Not least for museums, the consequences through loss of valuable heritage items would be considerable.

The broad REACH definition of ‘placing on the market’ would also make it technically illegal to supply articles containing asbestos to specialists to dismantle them and/or render them safe.  Subject to the REACH provisions allowing scientific research, it could also become illegal to send samples of asbestos-containing materials to analysts in order to meet legal obligations to identify and/or monitor the presence of asbestos, or to support enforcement activity.

The Government believes that the burdens on UK duty holders associated with chemical substances should only be increased where there is persuasive evidence that it is necessary and proportionate for the protection of human health or the environment, and there has been careful assessment of the impact. 

The revision to the REACH asbestos restriction now provides an opportunity for Member States to arrange for derogations under specific conditions ensuring a high level of protection of human health.  In view of representations made by professionals and relevant stakeholders wishing to continue placing existing asbestos-containing articles on the market, and subject to the outcome of formal public consultation, the Government is therefore proposing to make use of the derogation to return as far as possible to the scope of the previous Marketing and Use restriction before REACH entered into force and brought in unintended controls.

Section 3 – Proposals
3.1
Approach

Draft Regulations which would give effect to the derogation would add a new provision to the REACH Enforcement Regulations 2008, to permit an exemption to be granted allowing the placing on the market of a second-hand asbestos-containing article, on the condition that it was originally installed or in service before 1 January 2005.

The draft regulations would also add a Schedule to the REACH Enforcement Regulations which sets out how the exemption system would work.  Exemptions could apply to a class of persons, activities, or articles, or to a person, activity or article individually.  Therefore, it would be possible to issue a general exemption for steam engines or acetylene cylinders, for example.  Case by case exemptions could be made in the same way as the HSE previously operated under the Control of Asbestos Regulations 2006 (which have since been replaced by the Control of Asbestos Regulations 2012).

The terms of the derogation power require that the Regulations must provide for conditions to be attached to an exemption, and a baseline requirement is that these be sufficient to ensure a high level of protection of human health.  It is not, however, necessary for the Regulations to specify what the conditions should be in each case – this can be decided individually to ensure that conditions are appropriate for each case.  When applying conditions to the exemptions, the Government proposes that the existing control regime for asbestos use and disposal should be taken as the default requirements.  It is possible that bespoke conditions may be stipulated where circumstances merit them.  When applying for an exemption the applicant would have to demonstrate both a need for that exemption and how a high level of protection of human health would be achieved.
An exemption may also be time limited or subject to variation or revocation.
Q1.  
Do you agree that the UK Government should take up the derogation so that exemptions can be issued from the asbestos restriction?  
Q2.
Have the sectors which may be affected by the REACH restriction on asbestos been properly identified?

3.2
Competence to issue exemptions

In Great Britain, Marketing and Use Directive requirements for asbestos were transposed as part of the Control of Asbestos Regulations 2006 (since replaced by the Control of Asbestos Regulations 2012), which themselves consolidated earlier GB asbestos laws.  These Regulations included the power for HSE to issue exemptions from prohibitions set out in GB regulations.  There is no evidence to suggest that the exemptions necessarily issued under domestic legislation resulted in any reduction in the level of protection of human health.  Similar provisions exist in Northern Ireland giving power to the Health and Safety Executive for Northern Ireland (HSENI) to issue the exemption.
Because REACH moved the basis of the asbestos Marketing and Use restriction to directly applicable European legislation it was necessary to repeal the domestic provisions.  This repeal occurred through the REACH Enforcement Regulations 2008.  At this point the power to issue exemptions was also repealed, as this was not permitted under REACH at the time.

The Government proposes that the HSE and the HSENI should remain the exempting authorities for those areas within their usual span of responsibilities.  There would be no change in the scope of the exemptions which HSE and HSENI could grant using this power.

However, the potential exemptions to be made under the new derogation power include areas outside HSE’s and HSENI’s normal scope as established by the Health and Safety at Work etc. Act 1974 and the Health and Safety at Work (Northern Ireland) Order 1978 (for example, environmental matters generally or the regulation of the railways), as well as some within the varying competencies of the devolved administrations (e.g. some environment matters, some public health matters, etc.).  In the case of railways the Schedule introduces the Office of Rail Regulation as the exempting authority.  In other circumstances the formal competent authorities should be the exempting authority.

The formal competent authorities in the UK are the Secretary of State, the Scottish Minister, Welsh Ministers, and the Departments of Enterprise, Trade and Investment and the Environment in Northern Ireland.  They have all delegated day-to-day responsibility to the HSE.

In practical terms, the HSE and HSENI have the greatest experience in dealing with asbestos regulation, including the granting of exemptions under the Control of Asbestos Regulations.  Therefore, the Government proposes that HSE and HSENI should be able to issue exemptions at the request of and on behalf of the competent authorities in line with the general delegation arrangements.  The Office of Rail Regulation will have sole power to issue exemptions in their area of responsibility.
Q3.  
Do you agree that formal responsibility for exemptions from the asbestos restriction belongs with HSE, the HSENI, the Office of Rail Regulation, and the formal REACH Competent Authorities, depending on their respective responsibilities?

Q4.  
Do you agree that in practice HSE and HSENI, as the agencies with the most practical experience of administering asbestos exemptions, should be  able to issue exemptions at the request of and on behalf of the formal Competent Authorities, and under their oversight? And so should issue exemptions which other regulators may enforce?
Section 4 – Enforcement

As the asbestos exemptions are attached to a REACH restriction, the enforcement authorities allocated to enforce Article 67 of REACH under the REACH Enforcement Regulations 2008 may also have a role in enforcing breaches of the exemptions where they lie within their functions.

In those circumstances where the marketing or use of a second-hand article was previously governed by the Control of Asbestos Regulations the issue of case-by-case exemptions will continue to remain within the responsibility of HSE or HSENI.  In these cases it will also remain for HSE or HSENI to enforce in the event of the marketing or use of an article without an exemption, as well as when there is contravention of the conditions attached to an exemption.  It is not intended that HSE or HSENI will acquire new enforcement responsibilities.

The regulations would also provide for the Office of Rail Regulation to perform the enforcement function within the scope of its responsibilities.  

For those articles or uses which were previously unconditionally outside the scope of the Control of Asbestos Regulations the intention will be to avoid the need for enforcement activity as far as possible through the issue of general exemptions.  However, although the act of placing on the market or using an article should generally be protected, there needs to be consideration of the enforcement of conditions attached to the general exemptions.

The extent to which enforcement might be necessary and who might be the appropriate enforcement authority will to a considerable extent depend on the terms of the condition, so it is not possible to be explicit or comprehensive in this consultation.  

Section 5 – Impact Assessment

An Impact Assessment for this proposal is attached.  An extensive informal consultation was undertaken to inform this work, covering a wide range of stakeholders including trade associations, membership bodies, other industry representatives and representatives of Small and Medium Sized Enterprises (SMEs).  

All the stakeholders consulted were asked to provide estimates of full unit costs of replacing any asbestos-containing parts as well as full unit costs of potentially disposing of the asbestos-containing articles. This including cost of material, labour, disposal and any other appropriate costs.

Adopting the derogation is expected to result in estimated equivalent UK-wide annual cost saving to:

· the railways sector (rolling stock, London Underground, and heritage railways) of £16 million;

· the road transport sector of £10 million to  business (who account for 30% of sales), and a further £24 million to private individuals (who account for 70% of sales);

· the acetylene cylinders industry of £4 million.

Q5.
Overall, do you agree with the assumptions that have been made in the Impact Assessment?

Q6.
Does the Impact Assessment give an accurate representation of the costs and benefits of the impact of implementing this derogation may have?

Q7.
Do you agree that the estimated costs associated with applying for an exemption certificate are valid representations of (1) the time taken, and (2) the managerial position of the applicant?  If not, please indicate what you consider would be better estimates.  

Section 6 – Summary of Questions and Next Steps

6.1 
Summary of questions

Q1.  
Do you agree that the UK Government should take up the derogation so that exemptions can be issued from the asbestos restriction?  
Q2.
Have the sectors which may be affected by the REACH restriction on asbestos been properly identified?

Q3.  
Do you agree that formal responsibility for exemptions from the asbestos restriction belongs with HSE, the HSENI, the Office of Rail Regulation, and the formal REACH Competent Authorities, depending on their respective responsibilities?

Q4.  
Do you agree that in practice HSE and HSENI, as the agencies with the most practical experience of administering asbestos exemptions, should be  able to issue exemptions at the request of and on behalf of the formal Competent Authorities, and under their oversight? And so should issue exemptions which other regulators may enforce?
Q5.
Overall, do you agree with the assumptions that have been made in the Impact Assessment?

Q6.
Does the Impact Assessment give an accurate representation of the costs and benefits of the impact of implementing this derogation may have?

Q7.
Do you agree that the estimated costs associated with applying for an exemption certificate are valid representations of (1) the time taken, and (2) the managerial position of the applicant?  If not, please indicate what you consider would be better estimates.  

6.2 
Next Steps

Consultees have four weeks to send in their comments.  All relevant responses to the consultation will be considered carefully.  A summary of responses, including the next steps will be published as soon as possible after the closure of the consultation.  Paper copies as well as a large print version will be available on request.

Section 7 – List of Consultees

Air Products (Ireland)

Association of Electricity Producers

Association of Train Operating Companies

BOC Industrial Gases UK

BOC (Ireland)

British Compressed Gases Association

British Marine Federation

BRUSH Electrical Machines Ltd

Chemical Industry Association

Confederation of Passenger Transport
Downpatrick & County Down Railway
Electric Railway Museum
Federation of British Historic Vehicle Clubs
Health and Safety Authority

Heritage Railway Association

Imperial War Museums

Maritime and Coastguard Agency

Museum of Science and Industry

National Association of Road Transport Museums

National Maritime Museum

National Media Museum

National Museums Liverpool

National Museums Northern Ireland
National Museums of Science and Industry

National Museums Scotland

National Museums Wales

National Railway Museum

Natural History Museum

NI Environment Agency
Railway Preservation Society of Ireland
Science Museum

Thackray Medical Museum

Translink

Transport for London
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� REACH definition of placing on the market: means supplying or making available, whether in return for payment or free of charge, to a third party. Import shall be deemed to be placing on the market;


� The manufacture of articles containing asbestos has been banned in the UK since 1999, so the REACH restriction on placing on the market brings the supply of second-hand articles within scope for the first time. Because ‘import’ comes under the definition of placing on the market, any asbestos-containing articles manufactured outside of the UK where asbestos is not banned cannot be sold for the first time in the UK.


� Usage began to decline in the 1970s and blue asbestos (crocidolite) had a voluntary ban in 1970. Blue and brown (amosite) asbestos were banned by law in 1985; uses of white asbestos (chrysotile) were banned in 1999.






